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Supporting LGBTQ+ Students
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Speaker Information
Kevin T. Sutton
Attorney, Miller Johnson
@MJEdLaw / @SpartanSutton
www.MJEdLaw.com

• Chair, Education Practice Group
• Legal counsel for school districts
throughout Michigan
• Primarily focused on general school
law matters, student discipline,
LGBTQ student rights, Title IX
compliance, student/staff speech,
employee discipline, contested
matters (OCR, EEOC, MDCR)

• Disclaimer
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The Basics
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Words Matter!
• Evolution of Phrasing
LGBT = Lesbian, Gay, Bisexual, Transgender
LGBTQ = LGBT + Questioning
LGBTQ+ = LGTBTQ + All Other Impacted Communities
LGBTQIA = LGBTQ + Intersex and Asexual
LGBTTTQQIAA+ = Lesbian, Gay, Bisexual, Transgender, Transsexual, Two Spirit, Queer,
Questioning, Intersex, Asexual, Ally + Pansexual, Agender, Gender Queer, Bigender,
Gender Variant, Pangender
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Common Themes /
Questions in Schools
• Pronoun/name usage
• Bathroom usage
• Sports teams/participation
• Student records
• Overnight stays
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The Current Landscape
L E G A L

S TA N D A R D S

A N D

I M P L I C AT I O N S
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The Starting Point: Title IX
“No person . . . shall, on the basis of sex, be excluded
from participation in, be denied the benefits of, or be
subjected to discrimination under any education program
or activity receiving federal financial assistance.”
-20 U.S.C. § 1681(a)
Translation:
We want an educational environment free from sex-based harassment
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“On the Basis of Sex …”
• What Does That Mean?
Biological Sex – YES

• What About Other Categories?
LGBTQ?
Sexual Orientation?
Gender Identity?
Gender Expression?
LGBTTTQQIAA+?

• This has been the raging legal battle of the past 6-7 years
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Legal “Cage Match”
• Obama Administration
May 13, 2016 Dear Colleague Letter and
Associated Litigation

• Trump Administration
A Different Administrative Approach
A Revealing Look at the Courts

• MCRC / AG Schuette Standoff
• The role of courts v. administrative
agencies v. legislative branch
• Judicial Appointments
• Politicization of Issue
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Legal Standards /
Expectations
• U.S. Supreme Court Rulings
• Michigan Supreme Court
• Executive Orders
• OCR Interpretations
• State Board of Education Guidance
• What about the legislative branch?
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Bostock v. Clayton County (June 2020)
• Combined with two other cases, including MI matter
RG & GR Harris Funeral Homes v. EEOC
• Relevant Facts
• Title VII Analysis >>> “Because of … Sex”
• SCOTUS: “It is impossible to discriminate against a
person for being homosexual or transgender without
discriminating against that individual based on sex”
• Bottom Line: Sexual Orientation and Transgender Status
are Covered by Title VII
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OCR Letter of Notification
In Bostock itself, the Court firmly rejected the idea that its holding would sweep across all
statutory or regulatory provisions that prohibit sex discrimination. Bostock, 140 S. Ct. at
1753 (“[N]one of these other laws are before us; we have not had the benefit of
adversarial testing about the meaning of their terms, and we do not prejudge any such
question today.”). Thus, Bostock does not control the Department’s interpretation of Title
IX. However, with respect to complaints that a school’s action or policy excludes a
person from participation in, denies a person the benefits of, or subjects a person to
discrimination under an education program or activity, on the basis of sex, the Bostock
opinion guides OCR’s understanding that discriminating against a person based on
their homosexuality or identification as transgender generally involves
discrimination on the basis of their biological sex. [08.31.20]
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Executive Orders, Biden Administration
• Executive Order on Preventing and Combating Discrimination on the Basis of
Gender Identity and Sexual Orientation [01.20.21]
“Children should be able to learn without worrying about whether they will be denied access
to the restroom, the locker room, or school sports.”

• Executive Order on Guaranteeing an Educational Environment Free from
Discrimination on the Basis of Sex, Including Sexual Orientation or Gender
Identity [03.08.21]
“Within 100 days of the date of this order, the Secretary of Education, in consultation with the
Attorney General, shall review all existing regulations, orders, guidance documents, policies,
and other similar agency actions that are or may be inconsistent with [administration policy].”
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U.S. Dept of Education Notice
• U.S. Department of Education Confirms Title IX Protects Students from
Discrimination Based on Sexual Orientation and Gender Identity [06.16.21]
> OCR will enforce Title IX's prohibition on discrimination on the basis of sex to include: (1)
discrimination based on sexual orientation; and (2) discrimination based on gender identity
> Based on SCOTUS ruling in Bostock

“Today, the Department makes clear that all students — including LGBTQ+
students — deserve the opportunity to learn and thrive in schools that are
free from discrimination."
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U.S. Dept of Education Statement
• Confronting Anti-LGBTQI+ Harassment in Schools A Resource for Students and
Families [06.23.21]
Ø It is important to know that discrimination against students based on their sexual
orientation or gender identity is a form of sex discrimination prohibited by federal law.
Ø It is also important that LGBTQI+ students feel safe and know what to do if they experience
discrimination

“Public elementary and secondary schools, as well as public and private colleges
and universities, have a responsibility to investigate and address sex
discrimination, including sexual harassment, against students because of their
perceived or actual sexual orientation or gender identity.”
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• Facts
• Case filed in 2015
Premised on Title IX
Discrimination “on the basis of sex”

• Two Trips Through Court System
Entanglement with Election

Grimm v.
Gloucester
County
(2021)

• U.S. Supreme Court Ruling [06.28.21]
• Case settled in August 2021 - $1.3M
Deceiving outcome?

• Legal Impact
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State BOE Statement & Guidance

on Safe and Supportive Learning Environments for LGBTQ Students
• Genesis; Initial Draft Released Feb 2016
• Public Comment

• Topics Covered:
ØNames/pronouns

Extended due to Volume

ØStudent records

13,000+ Comments Received

ØRestrooms

Vote Pushed to September

ØLocker rooms

• Revised Guidance
Adopted September 2016

• Implication …
Not a legal mandate
Just guidance, suggestions

ØPE classes
ØDress Code
ØAthletics

• Observations of Guidance Drafted in 2016
v. 2022 Reality
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State BOE Policy Statement
“[A] school’s Title IX obligation to ensure nondiscrimination
on the basis of sex requires schools to provide transgender
students equal access to educational programs and activities
even in circumstances in which other students, parents, or
community members raise objections or concerns. As is
consistently recognized in civil rights cases, the desire to
accommodate others’ discomfort cannot justify a policy that
singles out and disadvantages a particular class of students.”
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ELCRA
• Elliott-Larsen Civil Rights Act à
Adopted in 1976
Michigan Law; applies in Michigan only

“… prohibit[s] discriminatory practices, policies,
and customs in the exercise of those rights
based upon religion, race, color, national origin, age, sex,
height, weight, familial status, or marital status …”
• Rouch World LLC et al v. Michigan Department of Civil Rights et al
Decided by Michigan Supreme Court on July 28, 2022
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Snapshot: Law Today
• LGBTQ rights recognized for students (Title IX) and employees (Title VII)
• Discrimination based on sexual orientation and transgender status IS
discrimination “on the basis of” OR “because of” OR “based on” sex
• U.S. Supreme Court has ruled, as has MI Supreme Court
• U.S. Department of Education supporting/regulating accordingly
• Failure to support LGBTQ students or employees in a manner consistent with
their orientation and/or gender identity may have significant legal implications
• So, everything is solved … right?
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Scenarios to Consider
• A lesbian high school student wants to bring her girlfriend to a school social
event where students can bring a date. Teachers refuse to sell her tickets, telling
the student that bringing a girl as a date is “not appropriate for school.”
Teachers suggest that the student attend alone or bring a boy as a date.
• When he starts middle school, a transgender boy introduces himself as Brayden
and tells his classmates he uses he/him pronouns. Some of his former
elementary school classmates “out” him to others, and every day during
physical education class call him transphobic slurs, push him, and call him by his
former name. When he reports it to the school’s administrators, they dismiss it,
saying: “you can’t expect everyone to agree with your choices.”
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Scenarios (continued)
• An elementary school student with intersex traits dresses in a gender-neutral way,
identifies as nonbinary, and uses they/them pronouns. The student’s teacher laughs
when other students ask if they are “a boy or a girl” and comments that there is “only
one way to find out.” The teacher tells the class that there are only boys and girls
and anyone who thinks otherwise has something wrong with them. The student tells
an administrator, who remarks “you have to be able to laugh at yourself sometimes.”
• On her way to the girls’ restroom, a transgender high school girl is stopped by the
principal who bars her entry. The principal tells the student to use the boys’
restroom or nurse’s office because her school records identify her as “male.” Later,
the student joins her friends to try out for the girls’ cheerleading team and the
coach turns her away from tryouts solely because she is transgender. When the
student complains, the principal tells her “those are the district’s policies.”
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OK, that wasn’t fair …
• Each of the four (4) scenarios just reviewed come from the U.S. Dept of
Education’s guidance document entitled “Examples of the kinds of incidents
OCR can investigate”
• Common themes in all scenarios?
• It might not be how YOU would respond, but what about others in the district?
Those in leadership roles?
• Have you seen your colleagues political or religious views cloud responses to
students or parents?
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Navigating the
Challenges
PUTTING ALL
THIS INFO TO
WORK TO

BEST

SUPPORT
STUDENTS AND
STAFF
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Supports for Students

USDE: Supporting Transgender Youth in School [June 2021]
• Using welcoming and inclusive language in school mission statements, such as a commitment to
ensuring a safe and supportive campus that is free from discrimination and harassment for LGBTQ+
students.
• Ensuring that school policies clearly affirm students’ right to be free from discrimination based on
sexual orientation or gender identity in all aspects of school, including the nondiscriminatory use of
discipline and equal access to school programs and activities.
• Adopting policies that respect all students’ gender identities, such as the use the name a student
goes by, which may be different from their legal name, and pronouns that reflect a student’s gender
identity.**
• Implementing policies to safeguard students’ privacy, such as maintaining the confidentiality of a
student’s birth name or sex assigned at birth if the student wishes to keep this information private,
unless the disclosure is legally required.
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Supports for Students

USDE: Supporting Transgender Youth in School [June 2021]
• Adopting policies or model plans to guide school staff on how to support students
and communicate with families, such as developmentally appropriate protocols to
support students in any transition process, and a checklist of issues to discuss with
the student or their family.
• Facilitating opportunities for students to find support with peers, teachers, faculty,
and staff, such as student-led organizations, and identifying safe spaces on campus.
• Providing professional development opportunities for educators on equitable and
supportive treatment of historically underserved students, including LGBTQ+ youth,
and taking steps to promote increased diversity among educators.
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Responding to Common Inquiries
• Key Questions:
Are the parents aware?
If they are not, are we obligated to tell them?
What is the parents’ position?
Parents Support – Rock and Roll
Parents Don’t Support – Pump the Breaks

• General Rule: We aren’t making official changes without consulting the
parents/parent permission
Name Changes / Pronouns; Restroom Usage; Locker Room Usage; Student Records;
Overnight Stays; Athletics
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Common Inquiries (continued)
• Do I need to tell the parents if the student discloses to me in confidence?
• What if the parents don’t support this?
• What if the student begs me not to tell anyone?
• My licensure requires me to support the child, no matter what; doesn’t it?
• What if the student demands that we make substantive changes without
parents’ input?
• What if they threaten to sue?
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Additional Questions?

Kevin T. Sutton
Direct: (248) 988-5695
Cell: (734) 377-7400
SuttonK@MillerJohnson.com

@MJEdLaw
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